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Indemnification & Assuming the Duty to Defend 
by Robert Gavin 

 
Indemnification clauses are one of the most problematic contractual 
clauses and should always be examined with the utmost care, with the 
assistance of your legal counsel and professional liability agent.  Word-
ing that may appear innocent on its face may lead to huge legal and 
financial obligations for which you may not have insurance coverage.  
Much could be written on this subject; in this article we will focus only 
on the issue of the danger of assuming the duty to defend your client 
as it relates to professional liability claims. 

Consider the following:  

“The Consultant agrees, to the fullest extent permitted by law, to in-
demnify, defend and hold the Client harmless from damage or cost to 
the extent caused by the Consultant’s negligent acts, errors or omis-
sions in the performance of professional services under this Agreement 
and those of his or her subconsultants or anyone for whom the Con-
sultant is legally liable.” 

This clause clearly creates an obligation on your part to hire legal coun-
sel to provide a defense for the Client – even before your fault or negli-
gence is determined through a dispute resolution process or agreed to 
by the parties.  As a matter of economy or expediency, a professional 
liability carrier may defend your Client, but such course of action would 
be a claims management decision on the part of the carrier, not a mat-
ter of coverage under the policy since the carrier has no duty to defend 
anyone other than their own insured.  Indeed it is very rare for a carrier 
to assume such a defense.   

There are ways to successfully address this issue.  One would be to 
simply explain the issue to your client and strike the word “defend” to 
make the clause insurable under the professional liability policy, con-
sider:  

“The Consultant agrees, to the fullest extent permitted by law, to in-
demnify and hold the Client harmless from damage or cost to the ex-
tent caused by the Consultant’s negligent acts, errors or omissions in 
the performance of professional services under this Agreement and 
those of his or her subconsultants or anyone for whom the Consultant 
is legally liable.” 
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The above language is, we believe, insurable, fair and reasonable.  If the client balks at such changes 
consider offering what we call a “Split Indemnity” that breaks down an indemnity obligation into two 
parts, one for claims of professional liability and one for claims of general liability.  If worded correctly 
it’s ok to provide a defense for general liability claims as your general liability carrier will cover such a 
defense.  We have found many clients willing to accept such a concept because they see the word 
“defend” and feel comfortable.  Such a split indemnity might look like the following: 

“Indemnity 

Professional Liability 

With regard to professional liability claims, to the fullest extent permitted by law the Consultant 
agrees, to the fullest extent permitted by law, to indemnify and hold the Client harmless from damage 
or cost to the extent caused by the Consultant’s negligent acts, errors or omissions in the perfor-
mance of professional services under this Agreement and those of his or her subconsultants or any-
one for whom the Consultant is legally liable.”. 

Non-Professional Liability (General Liability) 

With regard to general liability claims, to the fullest extent permitted by law, the Consultant shall in-
demnify, defend and hold harmless the Client from and against claims, damages, losses and expens-
es, including but not limited to reasonable attorneys’ fees, arising out of the acts or omissions of the 
Consultant, provided that such claim, damage loss or expense is attributable to bodily injury, sick-
ness, disease or death, or to injury to or destruction of property (other than the work itself) including 
loss of use resulting therefrom, but only to the extent caused by the acts or omissions of the Consult-
ant, any subconsultant(s) of the Consultant, it agents, or anyone directly or indirectly employed by 
them or anyone for whose acts they may be liable.”   

Again, it is very important for you to discuss this issue with your legal counsel and professional liabil-
ity agent.  The time spent in such discussions is well worth it.  We will touch on other contractual is-
sues in future articles.   

 
Thank you to those who stopped by our booth on 
September 19th at the AIA Ohio event held in 
Kent.  It was great seeing you!  We are also very 
proud of Oswald Risk Manager, Eric Pempus for 
being awarded the 2014 Mentor Award.  Not only 
did he get a plaque that evening, but also walked 
home with an AIA Coffee Mug for contributing a 
winning Napkin Sketch.  

Congratulations Eric! 
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Industry Events: 

 
AIA Cleveland IIDA Cleveland Akron Design Awards:   

Cleveland Area, November 21st at the newly renovated Tinkham Veale 
University Center; an Oswald Sponsored Event. 

 

Joint Association Holiday Social:   

Cleveland Area, December 4th, at the Embassy Suites in Independence, 
OH.   

 

For information on either event, please contact  

Amy at ahewis@oswaldcompanies.com  
 

 

Eric Teske 

Vice President,  

Architects & 
Engineers 

	

Oswald has opened a new office  
space in Cincinnati, located at: 

 

201 E. Fifth St., Suite 1900 

Cincinnati, OH  45202 

 

Stop by and say hello to Eric at 
his new digs!   

Oswald A&E  

Employee Spotlight 
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Upcoming Events & Educational Opportunities 

 
November 18th, 2014, Free Webinar:  Cyber Liability:  Data Security for 
Design Professionals, presented by Berkley.  Earn 1.0 AIA CES LU / 1.0 PDH  
Click HERE to Register 

November 20th, 2014, Cincinnati Area:  Earn 1.0 AIA CES LU / HSW // 1.0 
PDH by attending the seminar entitled: “The Automation Challenge—CADD, BIM 
and Electronic Information that Impacts A/E’s, their Clients and the public; present-
ed by Eric Teske and Eric Pempus. 

December 3rd and 10th, 2014:  West Virginia Area:  Contract Negotiations 
for Design Professionals – Parts 1 & 2, presented by Eric Teske and Eric Pem-
pus.  

As a proud member of The Professional Liability Agents Network (PLAN),  Oswald Companies is happy to 
announce an upcoming Webinar that can earn 1.50 AIA/CES Health, Safety & Welfare learning units for ar-
chitects and qualified continuing education credits for engineers.  

“Successful Accessibility Compliance -- Everyone's Goal,” will be held Wednesday, December 10, 2014, 
12 noon – 1:30 pm eastern time. Our presenter is Michael Love, a registered accessibility specialist and Prin-
cipal of Atelier Design Associates, specializing in solutions for access compliance. Michael will introduce you 
to a multitude of accessibility codes, laws and ordinances, show you how to conduct preliminary plan reviews 
to help ensure compliance of the project, and review frequent technical violations and claims scenarios that 
often trip up design professionals.  
 
All you need to participate is a computer with a high-speed internet connection, a soundcard and speakers. 
The cost: $85 per Webinar per computer connection, regardless of the number of design professionals partic-

ipating via that connection. Our deadline for registration is Friday, December 5. 

You'll find all the details of this valuable Webinars in the attached announcement and registration form. Or 
you can access this information online at: 

http://www.contractsolutionsgroup.com/PLAN-141210Brochure.pdf 

We encourage you to take advantage of this great opportunity to educate your firm on one of today's critical 
project risks and limit your liability while earning valuable HSW continuing education credits. Please don't 
hesitate to email or call us for further information.  


