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Annual Health Savings Account (HSA) 

Threshold 
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Annual 

Contribution 

Annual

Deductible

Annual Out-of-

Pocket Maximum

2015 Single $3,350 $1,300 $6,450

2016 Single $3,350 $1,300 $6,550

2015 Family $6,650 $2,600 $12,900

2016 Family $6,750 $2,600 $13,100
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Background
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Regulation Agency(ies)

HIPAA nondiscrimination as 

amended by the Affordable

Care Act

IRS, DOL & HHS

Americans with Disabilities Act 

and certain requirements of 

Genetic Information 

Nondiscrimination Act

EEOC

Wellness Regulations and Responsible 

Agencies
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Under the ADA, “disability related inquiries or 
medical examinations” are allowed only if:

Shown to be job related and consistent with business 
necessity

Part of a wellness program (HRA, biometric screenings, 
health coaching, disease management, etc.)

Voluntary

Information is not used for the purpose of limiting health 
insurance

Why Does Wellness Matter to the EEOC and ADA?



The Events Leading Up to the Regulations
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Prior to July of 2014

• Largely nothing

Beginning in July of 2014

• EEOC files three lawsuits against companies relating to their 
wellness program incentives

Fallout from July 2014

• A very public and strong response by the business community 
against the EEOC

• EEOC “forced” to produce draft regulations that came out April 
16th



Impact and Key Changes
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Overview

• A wellness program cannot require, mandate, or force 
participation as a condition of employment

• Companies cannot “take adverse employment action or retaliate 
against, interfere with, coerce, intimidate, or threaten employees” 
with the incentive

Examples

• Participants must complete a biometric screening 

• Inclusion of HRA completion in a job performance review 
impacting employment

Required or Mandated Programs
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Overview

• There is an incentive cap/maximum of 30% for activities 
related to “disability-related inquiries or medical 
examination”

• This was previously uncapped or limited to ACA incentive 
limits

Examples

• Applicable = All biometric outcomes-based incentives, cotinine tested tobacco 
status incentives, and all participatory incentives (biometric screening, HRA, 
disease management, health coaching, etc.) where a participant must 
disclose medical information

• Not applicable = Participation in educational activities (ex: lunch and learns), 
tobacco affidavits, and participation in any activities where participants do not 
disclose medical information of any degree 

Incentive Maximum Changes
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Overview

• The incentive cap of 30% now applies to the employee-only tier total 
premium (employee + employer costs)

• This previously could change with coverage tiers

Examples

• Compliant = Employee-only total premium of $5000 annually and offering $100 
monthly for participation in a biometric screening

• Non-compliant = Employee-only total premium of $5000 annually and offering 
$150 monthly for participation in a biometric screening, HRA, and meeting 
biometric standards

Incentive Application to Coverage Tier
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Overview

• Limiting access to certain plan or portion of plans (plan-gating) 
will not be compliant

Examples

• Participants must complete a biometric screening to have 
access to a gold-level plan

• Participants must complete an HRA to have access to certain 
benefits

Plan-Gating is No Longer Allowed
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Overview

• Companies (or vendors) will now need to provide a notice before participation that 
is understandable to the participant, including:

• What medical information will be obtained

• Who will receive the medical information

• How the medical information will be used and the restrictions of its use

• How data will be protected 

Examples

• Example language and responsible parties for the language is being 
requested of the EEOC

Notification to Participants



The EEOC Reinforced…

15

Medical information being 
collected must be handled in a 

HIPAA-compliant way  

• There is a best-
practice 
recommendation that 
incentive 
administration is 
handled through a 
third-party provider

Some of the ACA 
requirements

• It must be reasonably 
designed to promote 
health or prevent 
disease

• Not be overly 
burdensome or a 
subterfuge for 
discrimination or 
violation of laws and 
regulations

• Cannot be suspect in 
design

Accommodations must be 
made for those with 

disabilities to still participate 
in the wellness program
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Program Type IRS, DOL & HHS EEOC

Participatory wellness incentives 

(NOT related to medical information 

disclosure)

Unlimited Same as ACA

Participatory wellness incentives 

(related to medical information 

disclosure)

Unlimited Must be combined with health-

contingent wellness activities and 

limited to 30% of the premiums for 

employee-only coverage

Health-contingent wellness 

incentives that DO NOT contain 

tobacco incentives

30% of premiums; separate 

incentives can apply to spouses

Must be combined with applicable 

participatory incentives and limited to 

30% of the premiums for employee-

only coverage

Health-contingent wellness 

incentives that DO contain tobacco 

incentives

50% of premiums; separate 

incentives can apply to spouses

Same as ACA if the program merely 

asks the employees to disclose 

smoking status, rather than requiring 

a test for nicotine or tobacco. If a 

test for nicotine is used, the 30% of 

the premiums for employee-only 

coverage apply.

Incentive Differences



Timing and Caveats
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Timing and Caveats
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These are draft regulations 

There is no proposed date of implementation 
as of yet

These regulations are in addition to the ACA 
wellness incentive regulations that must also 
be followed

They do not address compliance with the 
Genetic Information Nondisclosure Act as that 
will be addressed at a later point by the EEOC



Next Steps
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Questions to Ask About Your 

Wellness Program Incentives
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Do you mandate, require, or force participation in your wellness 
program?

Do you offer incentives for wellness activities related to medical 
information?

Do you offer incentives of more than 30% of the employee-only total 
premium tier?

Are you limiting access to certain plans or portions of plans based on 
wellness program participation?

Are you handling personal health information in a HIPAA-compliant 
way?



Next Steps
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Our team of compliance experts will continue to consult with you to ensure 
your wellness incentive programs meet all regulations and laws including 
using tools such as our Wellness Compliance Assessment 

We will guide you in addressing the risk of wellness incentive programs and 
needed changes given the impact of new draft regulations

Oswald will be submitting questions and comment to the EEOC as 
part of our industry lobbying group, the Council of Insurance Agents 
and Brokers before the June 19 deadline

As updates occur, we will provide you with updated information and 
guidance
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Thank you for joining us!


