
  

 

SUMMARY 

 On June 26, 2015, the U.S. Supreme Court ruled that all couples, 
regardless of gender, have a fundamental right of marriage, leading to the 
legalization of same-sex marriages nationwide.  

 Obergefell vs. Hodges: 5-4 decision that the 14th Amendment of the U.S. 
Constitution requires each state to issue a license to same-sex couples 
and recognize a same-sex marriage when lawfully performed out-of-state. 

 Effective June 26, 2015, same-sex spouses are entitled to the same legal 
benefits and protections within this expanded definition of spouse.   

 Insurers and plan administrators are coordinating next steps with state 
insurance regulators regarding administrative action items. Special 
enrollment options, if available, vary by insurer, by state and by plan 
funding.  

 Oswald Companies will provide additional information as available. 

IMPACT TO EMPLOYER-SPONSORED HEALTH PLANS 

 IRS regulatory guidance is not yet available, as of August 25, 2015.  This guidance, once issued, will 
provide tax-specific information including changes to imputed income. HIPAA special enrollment and 
cafeteria plan change-in-status rules are also anticipated. Payroll providers will determine when to stop 
imputing income for same-sex spouses in a state without prior recognition of same-sex marriages.  
 

 In general, if an employer DID NOT offer coverage to same-sex spouses during the previous open 
enrollment, newly eligible legally married spouses may have an opportunity to enroll, depending on the 
employer’s eligibility rules.  
 

 Newly married spouses may add a legally married spouse to an 
employer-sponsored plan as permitted under customary special 
enrollment guidelines.  
 

 Following this expansion of the definition of a legal spouse, employers 
may consider if / how to collect information from all employees 
regarding change-in-status events.  Approaches to this inquiry and 
recordkeeping will vary by employer.   
 

 Most importantly, employers should take steps toward consistency and 
develop processes to avoid discrimination. 
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Depending on the 
insurer / plan 

administrator, special 
enrollment windows 
range from 30 – 90 

days.  Current 
enrollees may receive 

a notice from plan 
administrators clarifying 

a special enrollment 
window timeframe.   

 

 

IF offering a 
 self-funded plan,  
employers / plan 

sponsors have the 
option to offer a special 
enrollment window OR 

may wait until the 
customary open 

enrollment period to 
expand enrollment. 

 

 



2 
 

 
 

 States are in the process of providing specific guidance regarding when an 
employer must stop imputing income (possibly on a retroactive basis 

regarding employer-paid same sex coverage). While awaiting guidance, 

employers should stop imputing income prospectively.  
 
NOTE: Following the prior U.S Supreme Court ruling in U.S. vs. Windsor, 
overturning the Defense of Marriage Act (DOMA), under federal law, 
coverage to employees same-sex spouse is already excluded from the 
employee’s income for federal tax purposes.  

FULLY INSURED VS. SELF-FUNDED PLANS 
 

 Fully insured and self-funded plans face different insurance regulation requirements under state laws and 
under ERISA.  As a result, self-funded plan sponsors previously had more flexibility to exclude same-sex 
spouses from coverage.   If an employer / plan sponsor offers self-funded plans, existing law permits offers 
of coverage to opposite-sex spouses, as written within plan documents.  
 

 Following this ruling in Obergefell, fully insured plans will follow state insurance rules and the vast majority 
of employers / plan sponsors offering self-funded plans will implement changes to comply. 
 
NOTE: The ACA does NOT require coverage for spouses; however, if offered, the definition of spouse has 
been expanded. 

 

 In 2015, the U.S. Equal Employment Opportunity Commission (EEOC) concluded that discrimination based 
on sexual orientation does give rise to a valid claim for “sex discrimination” under Title VII of the Civil Rights 
Act of 1964.  

 
“[W]e conclude that sexual orientation is inherently a ‘sex-based consideration,’ and an allegation of 
discrimination based on sexual orientation is necessarily an allegation of sex discrimination under  
Title VII. A complainant alleging that an agency took his or her sexual orientation into account in an 
employment action necessarily alleges that the agency took his or her sex into account.” 

 

 This EEOC statement is an administrative ruling carrying limited weight as it deviates from the federal law. 
In this evolving area of law, additional guidance is anticipated. 

 
 

CLAIMS FOR RETROACTIVE TAX BENEFITS 
 

 New litigation may result from the Obergefell ruling, including retroactive individual tax benefits based on 
past discrimination and prior exclusions of legal same-sex spouses by employers and insurers. The validity 
of potential litigation depends on varying factors, including the employer’s plan document terminology, 
guidance from the state insurance department, state laws regarding opposite-sex coverage and plan 
funding mechanisms. Additional guidance is anticipated. 
 
NOTE: Retroactive benefits address tax benefits and not claims. 

 
 

 
 

Communication 
with employees 

and families during 
the upcoming 

open enrollment 
window is a critical 
strategic next step. 
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DOMESTIC PARTNERSHIP BENEFITS  
 

 Many employers are questioning the need to continue offering domestic partner benefits as a result of this 
Supreme Court ruling and due to increased health care availability on the exchanges.  

 

 Additional guidance is anticipated, yet initial considerations include allocating for an appropriate transition 
window for plan changes, varying state / local laws regarding domestic partner coverage, and if 
eliminating these benefits will frustrate or alienate employees preferring a domestic partnership to a 
marriage license.  

 

 If considering eliminating domestic partnership benefits, considerations include: 
 

o Whether to eliminate all domestic partner benefits, as applicable, for employers / plan sponsors 
offering self-funded plans. 

 
o When and how to communicate eligibility changes to employees before or within the customary 

open enrollment window. 
 

o Whether to increase use of spousal affidavits with employee attestation language regarding his or 
her legal spouse. 

TAKEAWAYS  

 Plan changes and requirements regarding spousal coverage may impact immediate decisions for 
employers, and will vary by the culture, prior expectations, recruitment needs, etc., impacting employee 
morale. Communication during the upcoming open enrollment window is a critical strategic next step. 
 

 Oswald Companies representatives will provide the special enrollment window information from insurers 
and plan administrators available to date, as well as additional information, as available, from the IRS. 
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