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Agenda

� Sources & Realities

� Conflicts of Interest

� Confidentiality

� Fiduciary Duty

� Ethical Enigmas & Ambiguities

� Alternatives

� Sustainability

� Safety
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The Basics “Don’ts” are “Easy”

� Don’t lie

� Don’t steal

� Don’t copy 

� Don’t quit

� The Golden Rule
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Affirmative Ethics of Action are Hard

Professional is working on public project.  In 

evaluating options, the best use for “public” use 

involves condemnation and demolition of 

historic property, the private owner does not 

want to leave.  The professional is sympathetic.  

What are the professional’s obligations in 

considering and presenting the options?

- NSPE Case No. 15-12
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Definition & Sources

� Ethics:  moral principles that govern a person's 

or group's behavior

� Ethical Obligation:  a set of “ought to” 

standards that define a moral course of action 

and draw a line between right and wrong

� Design Professional Sources of Ethics:
� Social or Professional Standards or Canons

� The Law:  Statute and Case Law

� Contracts
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Social & Professional “Ethics” 
Standards

� American Institute of Architects

� National Council of Architectural Review 

Boards

� American Council of Engineering Companies

� American Society of Civil Engineers

� National Society of Professional Engineers

� American Society of Landscape Architects

� Construction Management Assoc. of America
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The Law

� Statute

� Such as Ohio Administrative Code:

• Chapter 4733-35 Code of Ethics for Engineers and 

Surveyors

• 4703-3-07 Code of conduct. (Architects)

� Common (Case) Law

� Honesty (misrepresentation, fraud, concealment)

� Fiduciary Duty
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Ohio Administrative Code

4733-35-01 Preamble.

In order to safeguard the life, health, property and 

welfare of the public and the state of Ohio, to maintain 

integrity and high standards of skills and practice in the 

professions of engineering and surveying, the following 

rules of professional conduct, … shall be binding upon 

every person holding a certificate of registration as a 

professional engineer or as a professional surveyor. 
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Ohio Administrative Code

4733-35-02 Integrity.

The engineer or surveyor is obligated to act with 

complete integrity in professional matters for 

each client or employer as a faithful agent; shall 

be honest and impartial, and shall serve the 

public, client and employer with devotion.
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Ohio Administrative  Code

4733-35-03 Responsibility to the public.

The engineer or surveyor shall: …

(C) Be completely objective in any professional 

report, statement or testimony and shall include 

all relevant and pertinent information in the 

report, statement or testimony when the result 

of omission would, or reasonably could, lead to 

a fallacious conclusion; 
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Contracts

� Skill, Trust, Loyalty, & Reliance

� Warranty of No Conflicting Interests or 

Loyalties

� Confidentiality

� Discretionary Tasks of Extension

� Contracts By:  AIA, AGC, Clients, Others
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Conflict of Interest – The “Canons”

“Engineers shall disclose all known or potential 

conflicts of interest that could influence or 

appear to influence their judgment or the quality 

of service.”

“Engineers shall not be influenced in their 

professional duties by conflicting interests.”

NSPE – Code of Ethics for Engineers
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Conflict of Interest – The “Canons”

“A[n Architect] shall not render professional 

services if the [Architect’s] professional 

judgment could be affected by responsibilities to 

another project or person, or by the [Architect's] 

own interests unless all those who rely on the 

[Architect’s] judgment consent after full 

disclosure.”

- AIA Code of Ethics & Professional Conduct
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Conflict of Interest – The Law

Prohibits:

� Work for two clients on “related” projects

� Business or financial interest which “may” 

influence judgment

� Payments, rebates, refunds, or commissions in any

form from contractors or suppliers

California Code of Regulations for Engineers
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Conflict of Interest – The Contract

27.11 Conflict of Interest. Subcontractor warrants that, to 

the best of its knowledge and belief, there are no relevant 

facts or circumstances which could give rise to a potential 

or actual personal or organizational conflict of interest by 

Subcontractor.  A Conflict of Interest means that because of 

other activities or relationships with other persons or 

entities, a person is unable or potentially unable to render 

impartial assistance or advice in the performance of the 

work, or the person’s objectivity in performing the work is 

or might be otherwise impaired. 
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Typical “Conflict” Triggers

� Personal Economic Interest

� “Interest” in Specified Products

� “Competing” Clients
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Conflict:  What Would You Do?

Design professional specifies equipment or material 

from a manufacturer or supplier which includes 

design professional indemnity as part of its 

warranty.  Issue arises when contractor requests “as 

equal” substitution which lacks that design 

professional indemnity.  Should indemnity have 

been disclosed?  Should it be disclosed in 

evaluation?  Is it right to insist on the indemnity?

- AIA Advisory Opinion No. 7
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Ohio Administrative Code

If a registered architect has any business association or 

direct or indirect financial interest which is substantial 

enough to influence his or her judgment in connection with 

the performance of professional services, the registered 

architect shall fully disclose in writing to his or her client or 

employer the nature of the business association or financial 

interest. If the client or employer objects to such 

association or financial interest, the registered architect will 

either terminate such association or interest or offer to give 

up the commission or employment. 
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Opportunity Paradox Number 1

Confidentiality

� Many private agreements include it as a term

• Many that don’t should

� Most social/professional canons include it

� Many public statutes cover it

• But rarely by case law
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Confidentiality – The “Canons”

“Engineers shall not disclose, without consent, 

confidential information concerning the 

business affairs or technical processes of any 

present or former client or employer.”

Cannot use “specialized knowledge” from 

former client/project to secure new work.

NSPE Code of Ethics for Engineers
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Confidentiality – The “Canons”

“[Architects] shall not knowingly disclose 

information that would adversely affect their 

client or that they have been asked to maintain 

in confidence, except as otherwise allowed or 

required by this Code or applicable law.”

- AIA Code of Ethics & Professional Conduct
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Confidentiality – The Law

Confidential information concerning a client, 

employer, or other related party shall not be 

disclosed except as required by law or for public 

safety.

Confidential information is as identified by the 

client, employer, or related party.

California Code of Prof. Conduct
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Confidentiality – The Contract

16.1 Architect agrees that, except as otherwise 

required by law, information disclosed by Owner 

in confidence and not otherwise publicly 

available or other tangible or intangible interests 

of Owner revealed, obtained, or developed 

during the term of this Agreement shall be 

considered confidential and shall not be 

disclosed to any third party without the written 

prior consent of Owner in each instance. 
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Confidentiality:  What Would You Do?

Design professional simultaneously working on 

two nearby projects with corresponding 

information for “competing” private interests 

such as Yahoo and Google or Pulte and KB.  

Design professional learns information from one 

which may adversely impact the other client.  

Can they still work for both?  Can they keep 

confidential or disclose information?

- NSPE Case No. 13-8
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Coordinated Conflicts & Confidentiality

� Design Professionals are retained for their 

portfolio and experience.

� Contract relationships must be based on 

fairness, balance, shared interests, and long 

term success.

� Clearly stated, strategic, and coordinated 

confidentiality terms and ownership terms 

are the key.
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Confidentiality Clause

Consultant recognizes Client’s interests in its 

confidential financial, programming, operational, and 

strategic information.  Accordingly, Client will designate 

documents or transmittals of such information as 

confidential or proprietary and Consultant shall 

segregate and not disclose such documents or 

transmittals or the specific content therein to any third 

parties excepting only as authorized by Client, required 

by law, for public health or safety, or after it otherwise 

becomes available through other sources.  
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Ownership of Work Product

� Only transfer a license (ideally) and always

limited solely for a particular project.

� Components and design concepts remain 

design professionals property – always.

� Only the “final and integrated design” shall 

not be used or replicated for any other 

purpose by design professional without client 

consent.
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Fiduciary Duty

� A fiduciary duty is an “obligation to act in the best 

interest of another party.”

� A fiduciary obligation exists whenever the 

relationship with the client involves a special trust, 

confidence, and reliance on the fiduciary to exercise 

his discretion or expertise in acting for the client. 

� The fiduciary must knowingly accept that trust and 

confidence to exercise his expertise and discretion to 

act on the client's behalf.
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Creation of Fiduciary Duty – The Law

� There is no bright line rule as to whether or 

not a design professional does, or does not, 

owe a fiduciary duty to a client.

� The more skilled or specialized the design 

professional is, and the more extensive its 

duties are, the more likely that a fiduciary 

relationship exists between design 

professional and client.

- AIA Trust
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Creation of Fiduciary Duty – Contract

It may be as simple as:

Client has retained Consultant based on and in 

reliance on Consultant’s specialized knowledge 

and expertise.
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Fiduciary Case Study:  The Real World

City of Victorville v. Jacobs Engineering

- Design of local co-generation power facility.

- Project delayed and grew in cost from $22M to 

$120M.

- Costs and declining energy pricing and demand lead 

to abandonment at 80% of construction

- Engineer acted as “designer” and “adviser”

- Engineer liable for breach of fiduciary liability in cost 

estimates and financial/cost forecasts - $52.1M
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The Response

� Clarify that the design professional is not a 

financial analyst, economist, estimator, or 

contractor

� As usual, insist on limited responsibility for 

budgets and contractor pricing

� In addition, disclaim responsibility for project 

funding and financial performance of project

� Limit scope of work to licensed discipline
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The Professional Limitation

Consultant has been retained as a professional 

___________ for the Project and its obligations 

to Client and to the Project shall be limited to 

that professional discipline without any other 

responsibilities or obligations.
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The Ethical Enigmas of Contract

(and “Canons”)

The Open-Ended Obligations From the 

AIA Documents & Elsewhere:

�Alternatives

� Sustainability

� Safety
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Alternatives
AIA B101 3.2.5.2

Architect shall consider the value of alternative 

materials, building systems and equipment, 

together with other considerations  based on 

program and aesthetics, in developing the 

design for the Project that is consistent with the 

Owner’s program, schedule, and budget for the 

Cost of the Work.
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The Omnibus Response

� Evaluate the alternatives and options.

� Communicate and discuss options and 

corresponding recommendations with the client.  

� Document client’s direction or concurrence with 

respect to the options – it is their project!

� Leads to “informed consent”.

� Final offer to do or consider more at the client’s 

request as an additional service.  
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Documentation Template

Together we have reviewed and considered ________ 

alternatives for the Project.  Such alternatives have 

included, but not been limited to, _________________.  

Based on that review and the corresponding 

considerations and the corresponding risks and 

tradeoffs, you have approved and directed the Project 

design to proceed as set forth on the attached.  If you 

would like us to review or propose additional 

alternatives, please let us know and we will provide you 

with an additional service proposal to do so.
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Sustainability
AIA B101 3.2.5.1

The Architect shall consider environmentally 

responsible design alternatives, such as material 

choices and building orientation, together with 

other considerations based on program and 

aesthetics, in developing a design that is 

consistent with the Owner’s program, schedule, 

and budget for the Cost of the Work.
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The “Canons”

“Architects shall be environmentally responsible 

and advocate sustainable building and site 

design.”  - AIA

“Engineers are encouraged to adhere to 

principles of sustainable development in order 

to protect the environment for future 

generations.” - NSPE
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The Sustainable Challenges

� Not every client regards sustainable design as 

the same priority – and it is their project!

� Some sustainable design elements lack a 

proven history to calibrate the standard of 

care.

� Sustainable projects have different cost, 

schedule, performance, and maintenance 

issues.
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Sustainability
AIA B101 3.2.3

The Architect . . . shall discuss with the Owner 

alternative approaches to design and 

construction of the Project, including the 

feasibility of incorporating environmentally 

responsible design approaches.  The Architect 

shall reach an understanding with the Owner 

regarding requirements of the Project.
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Sustainable Consent Documentation

Client has elected to pursue this project by applying principles of 

sustainable design consistent with the standards published by 

<insert name of entity>.   Client has established this as a primary 

project objective and recognizes that in doing so, it has limited 

the available design and product options.  These limitations may 

impact the overall project cost, schedule, and performance.

Client has accepted these impacts in recognition of the 

importance it has placed on the values of sustainable design.  

Since many factors can affect ultimate performance, Client 

acknowledges that Consultant does not guarantee that all such 

standards can or will be achieved.
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Public Safety
The Canons

“Consulting Engineers shall at all times 

recognize that their primary obligation is to 

protect the safety, health, property and welfare 

of the public.”- ACEC

Leads to Two Levels of Concern:

- Safety of structures for users

- Outside aggression
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Safety:  What Would You Do?

Design professional retained by Owner to assess 

apartment building for renovation and possible 

condominium conversion.  After assessment, 

Owner concludes it is not financially viable and 

informs design professional they will do nothing.  

Investigation and report included identification 

of life safety/fire issues.  What should/must 

design professional do?

- NSPE Case No. 13.11
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Ohio Administrative Code – Eng.

Should the case arise where the engineer or surveyor 

faces a situation where the safety, health and welfare 

of the public is not protected, the engineer or surveyor 

shall:

(1) Sever the relationship with the employer or client; 

(2) Refuse to accept responsibility for the design, report 

or statement involved; 

(3) Notify the proper authority if, in his or her opinion, 

the situation is sufficiently important. 
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Ohio Administrative Code – Arch.

If, in the course of his or her work on a project, a registered architect becomes aware 

of a decision taken by his or her employer or client, against the registered architect's 

advice, which violates applicable state or municipal building laws and regulations and 

which will, in the registered architect's judgment, materially affect adversely the safety 

to the public of the finished project, the registered architect shall in writing: 

(a) Report the decision to the local building inspector or other public official charged 

with the enforcement of the applicable state or municipal building laws and 

regulations; 

(b) Refuse to consent to the decision and; 

(c) In circumstances where the registered architect reasonably believes that other 

such decisions will be taken notwithstanding his objection, terminate his or her 

services with reference to the project. 

In the case of a termination in accordance with paragraph (C)(3)(c) of this rule, the 

registered architect shall have no liability to his or her client on account of such 

termination.
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AIA B206 – 2007

Security Evaluation & Planning Menu

� Security Assessment

� Asset Analysis

� Vulnerability Analysis

� Threat Analysis

� Facility Survey & Analysis

� Risk Assessment

� Security Design
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AIA B206

2.12.1:  Limitations on Services

The Architect shall endeavor to advise the Owner of 

security risks associated with the ownership and use of 

the Owner’s property and methods to minimize such 

risks. The Architect can not guarantee or warrant that 

the recommendations of the Architect will be sufficient 

to eliminate such risks or that any security measures 

suggested by the Architect will preclude damage to 

persons or property caused by the intentional criminal 

conduct of individuals or terrorist groups.
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Public Safety:  What Would You Do?

Design professional involved in design and 

construction of K-8 public school at the time 

of the Sandy Hook shooting or a community 

center at the time of the San Bernardino 

shooting.  Do they have an obligation to re-

evaluate?  An obligation to discuss with 

client?  An obligation to revise project?
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Security & Safety

Strategic Solutions

� Silence is not an option.

� Disclaimer of responsibility is not enough.

� Client must acknowledge and either retain design 

professional or commit to retaining others.

� AIA limitation and insurance requirements, but 

also not enough.

� Security is a function of programming & 

operation.
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Transfer & Acknowledgment 

As a Project which will be open to the public or visitors, 

access and security is a function of  Owner and Occupant 

operations and procedures. Operation, inspection, and 

maintenance are the sole responsibility of Owner or 

Occupant.  Consultant shall have no responsibility for any 

failures by the Owner or others to properly operate, 

inspect, or maintain the Project.  Owner shall defend, 

indemnify, and hold harmless Consultant from any and all 

third party claims arising out of such operations following 

substantial completion.
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Opportunity Paradox Number 2 

� Specific Phase/Scope of Services for 

Alternatives, Sustainability, & Safety

� Limited

� Alternatives by correlation to fixed element such 

as budget or program AND number of 

alternatives.

� Sustainability by both fixed element such as 

budget or program AND by time.

� Documented resolution and closure.
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Thank You!

David A. Ericksen

Severson & Werson

One Embarcadero Center, Suite 2600

San Francisco, California

dae@severson.com

Severson.com

(415) 677-5637


