
 

 

Snap Quiz: Who’s Been Paying Attention?  

If you are a regular reader of Risk Review and the other loss 

prevention publications and programs provided by your 

PLAN agent, then you know there's a lot of information to 

retain in order to be proficient at risk management. We find it 

helpful to occasionally go back and revisit some of those 

topics to see how much of the information we've retained. 

So, ready for a Snap Quiz? Here are 20 statements, some 

true and some false, based on recent issues of Risk Review. 

Time to test your recall and loss prevention knowledge! 

The Questions 

 So-called "Stealth condos" are less risky than regular 

condominium projects because they tend to fly beneath 

the radar of litigious class-action-suit lawyers.  (True/ 

False) 

 Committing to meet the prevailing standard of care is 

tantamount to giving a service guarantee.  (True/ False) 

 In the event you work on a project as a lead designer 

and the owner has hired a Construction Manager (CM), 

your professional liability risks may increase. (True/ 

False) 

 The trend toward having the geotech on a project con-

tracting with and reporting directly to the lead designer, 

rather than the project owner, can be problematic.  

(True/ False) 

 It is acceptable to agree to a mutual indemnity agree-

ment in your client contract.  (True/ False) 

 It's also acceptable to agree to a contract clause that 

promises your client that you will maintain a certain level 

of professional liability insurance for the next five years. 

(True/ False) 

 Imposing interest charges for late payments in your cli-

ent contract should be avoided because they damage 

client relations. (True/ False) 

 Because many of the vendors who provide systems, 

equipment, appliances and other goods that are part of 

a project offer guarantees or warrantees, design profes-

sionals should as well.   (True/ False) 

 Some jurisdictions have ruled that a contract between 

parties is not necessary in order for one party to claim 

damages for economic loss due to the negligence of 

another. (True/ False) 

 Commissioning is an intrusion into a design profession-

al's responsibilities, and a "gotcha" exercise by overly-

demanding owners. (True/ False) 

 Delay claims are among the most common types of de-

mands made against parties to a construction project.  

(True/ False) 

 With Building Information Modeling (BIM), where all par-

ties to the project contribute to a common database that 

houses all design information, the lead architect should 

retain ownership of the design through the construction 



 

process. (True/ False) 

 If you are the lead design-builder or are part of a design-build 

entity, your insurance requirements will expand to include 

those of a contractor. (True/ False) 

 Fiduciary liability does not apply in the absence of negli-

gence. (True/ False) 

 You could be vicariously liable for claims that arise out of 

your subconsultant's use of drones.  (True/ False) 

 For peace of mind, you should always select the professional 

liability insurance carrier with the highest financial ratings 

from A.M. Best. (True/ False) 

 Restarting a project that was started by another design firm 

can greatly limit your liabilities. (True/ False) 

 Limitation of Liability (LoL) clauses continue to be upheld in 

court despite attempts by plaintiffs to overturn or circumvent 

them.  (True/ False) 

 As a rule, each party to a joint venture assumes "joint and 

several" liability for the actions of the entity, regardless of 

which party made the error or omission. (True/ False) 

 Today, projects based on green or sustainable design are 

among the lowest risk available. (True/ False) 

The Answers 

 False.  A "stealth condo" is when a developer hires a design-

er for a purported apartment complex and, at or near sub-

stantial completion of the project, the developer suddenly 

converts the units to condominiums. The designer now faces 

all of the added liabilities of a condo complex with no added 

contractual protection or design fee. 

 False.  It has become well established that providing a well 

written standard of care clause in your client contract does 

nothing more than confirm the standard that you have to live 

up to anyway. What's more, it can discourage an unreasona-

ble client from filing a claim against a design firm for the fail-

ure to be exceptional or even perfect. 

 True.  When your client hires a Construction Manager, you 

have another set of eyes judging your services. To lessen 

this added liability, negotiate a contract with your client that 

acknowledges the hiring of a CM, listing the CM's duties, 

responsibilities and authorities. Also state in your contract 

that you are entitled to rely upon the CM's proper perfor-

mance, decisions and directions. 

 True.  Having the geotech contract with and report to the lead 

designer may disrupt the direct communications between the 

geotech and the client. Furthermore, it creates vicarious lia-

bility for the lead designer, who can now be held responsible 

for the geotech's actions. It is generally preferable for ge-

otechs to contract with and report to the owner so that they 

can hear the client's needs firsthand. 

 True.  As long as an indemnity is mutual and does not trans-

fer uninsurable liabilities that rightfully belong with the owner 

or others, it is acceptable. You might also find a unilateral 

clause acceptable if it limits your liability to your own negli-

gence and you are only liable for that portion of the damages 

for which you were personally responsible. 

 False.  You cannot guarantee to a client you can obtain or 

maintain PL coverage now or in the future. Therefore, you 

should only commit to making a reasonable effort to obtain 

such coverage if it is reasonably available and affordable. 

 False.  It is perfectly acceptable to make late payments cost 

the client by charging a monthly interest on balances past 

due. You will also want to require that the client pay for all 

legal fees, outside agency fees, court costs, internal staff 

costs and other expenses related to any collection effort. 

 False You cannot warrant that a contractor has followed your 

design documents exactly. You can't guarantee that all codes 

and ordinances will be met or that new or untested materials 

you specify perform as expected. Nor can you guarantee 

perfection in the work of your subconsultants. Indeed, certify-

ing, guaranteeing or warranting someone else's work can 

result in a huge, uninsured liability. 

 True.  Privity of contract has been eroded as a legal theory. 

Some jurisdictions have ruled that a contract between parties 

is not necessary in order for one party to claim damages for 

economic loss due to the negligence of another party. Have 

your attorney examine the prevailing laws in your jurisdiction 

and, if necessary, draft a Third-Party Beneficiaries clause for 

all of your contracts. 

 False.  Commissioning, when properly applied, offers many 

benefits as an effective and objective quality-control process. 

When applied at the beginning of the project, commissioning 

provides for the early detection of design and construction 

problems that otherwise may fester and worsen. 



 

 True.  No one is immune from delay claims; not architects, 

engineers, contractors or project owners. When a party to the 

project suffers a loss of time, money and/or materials due to 

another party not meeting project schedules and delaying 

work, you can bet that the plaintiff in the case will seek to 

recover those losses. 

 True.  Typically, BIM contract documents should clearly spell 

out that the lead architect owns the design and any models 

up to the close of the project. Once the project is complete 

and signed off, then the designer may transfer ownership of 

the documents or models to the client, but only for specified 

purposes such as operations and maintenance.  

 True.  Because of the expanded liability when serving as a 

design-build lead, you’ll need to investigate the availability 

and cost of appropriate general liability coverage for contrac-

tor operations. You may also be required to provide surety 

bonds or rely upon the contractor’s bonding. 

 False.  Fiduciary liability imposes a much higher standard of 

care because a fiduciary is a party to whom another party 

entrusts property or money for safekeeping. The fiduciary is 

obligated to act in another's benefit. If the property is lost, 

damaged or otherwise loses value, the fiduciary can be held 

liable for the entire loss, regardless of whether negligence is 

shown. 

 True.  If a subconsultant you hire is using a drone on the pro-

ject, you can be held liable for its misuse or any damage that 

it causes. Be sure to check the subconsultant's insurance 

coverage amounts and obtain certificates of insurance prov-

ing coverage. Also, make sure your firm is adequately cov-

ered in the event a drone claim arises and you’re pulled into 

the dispute. 

 False.  Certainly, you want the security of knowing that you 

are with an insurance company with substantial financial 

strength. However, it probably makes more sense to choose 

an A rated company with a reputation for excellent claims 

and risk management services for design professionals than 

an A+ rated company with lesser experience in the A/E in-

dustry. 

 False.  Restarting a project that was previously started by 

another design firm can be a liability nightmare. Critical is-

sues regarding who is liable for what work, who owns copy-

rights and designs, and whose insurance carrier covers what 

work all need to be clearly sorted out. You'll need expert legal 

advice in drafting an indemnity-laden contract with the owner. 

 True.  LoL clauses continue to be upheld in court. Still, these 

clauses need to be carefully drafted to maximize the chances 

of being acceptable to a client and then surviving a challenge 

in the event of a claim. The AIA and EJCDC have developed 

standard form contracts that include LoL clauses and many 

professional liability insurers also offer recommended lan-

guage. 

 True.  Each party to a joint venture typically assumes "joint 

and several" liability for the actions of the entity and a claim-

ant may pursue an action against any one party as if it were 

fully liable for the damages. The parties to the joint venture 

may agree that each will be responsible for their own actions, 

but a claimant is not legally bound by the terms of any such 

agreement. 

 False.  New processes and materials associated with green 

design invite errors, so liabilities may increase initially. Plus, 

green design has an added danger – unrealistic client expec-

tations. Building owners will expect significant savings in op-

erating costs as the result of increased energy efficiency. If 

these savings (or LEED certification) aren’t achieved, clients 

will likely consider it the designer’s fault.  

So, How Did You Do?  

If you got a perfect score, congratulations! You're an ace! If you 

missed three or fewer questions, consider yourself a student of 

risk management. If you missed more than five, you may need a 

refresher course on liability issues. Ask us about the in-person 

and online education opportunities available in the areas of risk 

and practice management. 

 

 

 

 

 

 

 

 

 



 


