
 

 

New IRS Letters -- Enforcement of the ACA Employer Requirements  
 

The IRS is increasing efforts to enforce the employer coverage mandate under the Affordable Care Act 
(ACA).   Specifically, the IRS will begin sending letters notifying employers they believe may owe a penalty 
for failing to offer coverage or for offering unaffordable / inadequate coverage.   
 
The letter, known as Letter 226J, reviews employer compliance for 2015 based on the data provided 
through the ACA employer reporting process (IRS Forms 1094 and 1095).  
 
Payment is not required with the employer's initial response. Due to the various challenges with the 
employer reporting process, we anticipate some employers will receive letters due to reporting gaps, rather 
than an actual violation.  In these instances, employers will need to demonstrate that qualifying, 
affordable coverage was offered for the IRS to withdraw the penalties. If the IRS does not accept the 
employer's argument, further appeals will be available. 

Employers will have 30 days from the printed date of the letter to respond. This is a relatively short 
response window, so employers should consider locating 1094-C and 1095-C records for 2015 to be 
prepared to respond quickly if a letter is received. If working with a third party vendor, this process may be 
somewhat simplified and Oswald is available to assist in collecting the necessary data for responding.  

Background Information  
 
Effective January 1, 2015, the ACA’s employer coverage mandate and penalty exposure, known as the 
“shared responsibility” requirements apply for employers with 50 or more full-time employees (allocating for 
full-time equivalent employees).  These requirements to offer qualified and affordable coverage and the 
resulting IRS reporting requirements apply for employees who work, on average, 30 or more hours per 
week.  

Details 

 Letter 226J will likely be directed to the contact listed on the Form 1094.  

 The letter will list each employee whom received a subsidy on the exchange in a specific year 
when an employer filed a Form 1095-C, yet the employer did not qualify for an affordability safe 
harbor.  Therefore, the IRS presumes an employer owes a penalty if Line 16 on Form 1095-C is 
blank for any one month or months (and an employee received a subsidy).  This is noteworthy 
because the 2015 IRS instructions advised employers to leave Line 16 blank in certain scenarios. If 
an employer did so, and an employee received a subsidy, an employer may receive a letter.  
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 The letter will also include a form for employers to use in response, Form 14764.  

 The letter does factor in 2015 transitional relief regulations. This includes the 2015 margin of error 
at 70 percent rather than 90 percent, meaning the penalty is avoided if coverage was offered to at 
least 70 percent rather than 90 percent of full-time employees. Additionally, in 2015 only, the IRS 
subtracts the first 80 full-time employees rather than the first 30 full-time employees.   

 Each entity that filed a Form 1094-C may receive a separate notice, so any company that was sold 
or part of an acquisition in the prior years should be prepared to access additional records. 

Takeaways  

As additional information and regulatory guidance is released, Oswald will provide ongoing strategic 
direction for employers.  We will remain vigilant in monitoring all regulatory actions, and through our 
relationships with industry experts in Washington, DC, we will continue our proactive communication efforts 
to anticipate change.  
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