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Early Saturday morning, December 2nd, the Senate passed its version of tax reform legislation. 
This followed the vote in the House of Representatives on a separate bill. The differences are 
being resolved in a Conference Committee, and then each chamber must vote again before 
President Trump may sign the final bill into law.  Although this recent traction increases the 
chances of passing tax reform in 2017, the timeline remains uncertain. Notably, the timing may be 
complicated by the Alabama special election for Attorney General Jeff Session’s former senate 
seat.  The winner is expected to be sworn in by December 22, increasing the pending Senate vote-
count uncertainty. 

Potential Impact to Group Health Plans  

Within the two bills, certain provisions may impact employer-sponsored plans.  In the Senate 
version, the individual health insurance coverage mandate within the Affordable Care Act 
(ACA) is effectively repealed because the penalty is $0. Senator Susan Collins (R., ME.), who has 
been a questionable vote, has publicly agreed to support this provision in exchange for a 
commitment to vote on bipartisan legislation to provide support to the individual market.   

The ACA employer coverage mandate and employer reporting requirements (and all associated 
penalties) remain. It's critical that employers understand that the employer mandate “play-or-pay / 
shared responsibility” penalties remain in effect and employer reporting is still required. 
 

 The Cadillac tax on high-cost plans is not eliminated in the legislation. 

 Health FSAs are not impacted. 

 The business deduction for qualified mass transit plans is eliminated in both the House and 
the Senate bills. 

 

Additional considerations to be resolved during the Conference Committee process include:  
 

 Favorable tax treatment for employer-sponsored tuition assistance is eliminated in the 
House bill only. 

 Favorable tax treatment for dependent care FSAs is eliminated in the House bill only. 
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Looking Back  

On October 12th, President Trump signed an executive order to amend certain provisions of the 
ACA and specifically announced an end to the ACA’s cost sharing reduction (CSR) payments.  
CSR payments are subsidies to insurance companies to lower the cost of coverage for qualifying 
individuals on the health insurance exchange (healthcare.gov).  

Regardless of whether the CSR payments are reinstated, these recent actions do not impact 
premium tax credits (subsidies) or eligibility.  There is no impact to the employer coverage mandate 
and penalty exposure “shared responsibility” requirements. “Pay-or-play” penalties and the ACA 
reporting requirements are unchanged. 

While the executive order was a significant step, it is simply an instruction to the regulatory 
agencies to reinterpret, clarify and develop new regulations to align with the current market and 
does not immediately change existing rules. Lastly, President Trump has stated he supports 
temporary measures to stabilize the marketplace once tax reform is passed. 

Congressional Gridlock  

 Senate: 60 votes are required. The 52 GOP Senators have been unable to move forward 
with a simple majority vote during this congressional session thus far, and gaining the 
support of at least 8 Democrats will inevitably lead to further compromises and vote-
wrangling.  
 

 House of Representatives:  218 votes are required. A temporary subsidy extension may 
face even greater resistance as many of the 240 GOP members not only campaigned on 
dismantling the ACA through a full repeal effort, but also already voted to do so earlier this 
year.  

Takeaways 

 

As the conference committee process continues, and potential revised regulations are written, we 
recommend that employers continue current compliance steps and wait for clarity before 
considering changes to current strategies.  We will remain vigilant in monitoring all regulatory 
actions, and through our relationships with industry experts in Washington, DC, we will continue to 
anticipate change and keep you informed. 
 
 
 
 
Oswald Companies | Health Care Reform Implementation  
Andrea Esselstein, J.D. | aesselstein@oswaldcompanies.com; 216.658.5012  
Disclaimer: Materials are solely for informational purposes as an educational resource. Please contact counsel to obtain advice with respect to any specific issue.  


