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On January 4, 2018, the Department of Labor (DOL) released proposed regulations to expand access to 
Association Health Plans. The proposed regulations broaden the criteria for both businesses and self-
employed individuals to band together for health insurance coverage by lessening restrictions in place 
today. Under current regulations, employers must have a commonality other than providing health 
coverage to form an Association Health Plan, yet if these proposed regulations are finalized as is, 
Association Health Plans may be established for the sole purpose of establishing and administering a 
Group Health Plan.  This would be a substantial expansion of health insurance pooling and coverage 
options.  

The 83 pages of proposed regulations are currently within a 60 day comment window with responses due 
by March 6, 2018. An effective date for these potential changes is anticipated when final regulations are 
published. 

Expansion of Association Health Plans 

The proposed regulations: 
 

• Expand the definition of a “single” employer under ERISA 
• Expand the commonality-of-interest requirements by allowing an Association Health Plan to be 

established: 
o 1) within a common industry or trade, regardless of geographic location, or; 
o 2) if within a shared geographic region, regardless of industry or trade 

• Expand access for self-employed individuals and sole proprietors  
• Maintain HIPAA and ACA nondiscrimination rules  
• Limit the ability for an Association Health Plan to act in the role of an insurance company 

 
The proposed changes not only broaden access across state lines, but also create a new opportunity for 
self-employed individuals.  The newly proposed commonality-of-interest test permits sole proprietors, i.e., 
those without Form W-2 employees, as well as additional employer members, to join an Association Health 
Plan 1) If the plan is within a limited geographic location, such as a single state or certain metropolitan 
area; OR 2) Regardless of geographic location if employers / individuals are in the same trade, industry or 
profession.  
  
These broadened definitions are a significant change to the ERISA definition of an employee welfare 
benefit plan, which is structured based on the existence of an employer / employee relationship for the 
purpose of providing benefits to participants, i.e., employees and former employees.  Note: This change 
has potential to trigger legal challenges and is currently subject to review as implications are considered 
during the comment window.   
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The proposed regulations limit Association Health Plans from discriminating against high-risk individuals or 
against employers with high-risk plan enrollees. Employers are permitted to offer different benefit structures 
to different classes of workers, but employers cannot use the classes to discriminate based on health 
status. The proposed regulations state that a plan cannot charge employer members higher premiums 
based on an individual’s or employer member’s health status, which is a violation of HIPAA and the ACA.  
 
Lastly, an Association Health Plan cannot apply risk rating to member employers because this action is too 
similar to delivering a product as a commercial insurer, which conflicts with well-established standards. 
 
Considerations 

To form an Association Health Plan, the plan must have a governing body and bylaws controlled by the 
Association employer members. The proposed regulations state that an Association Health Plan may be 
newly formed and employer size to participate is not restricted.   

For potential plan organizers assessing the newly proposed rules, one lingering question arises because 
the Centers for Medicare and Medicaid Services (CMS) have rarely considered an association as a 
coverage sponsor. Instead, CMS officials have "looked through" the association to see what type of 
employer is sponsoring the coverage. If a member employer is a small business, CMS has applied the 
small-group rules to the coverage, and not large-group or association rules. Therefore, as comments are 
submitted and practical implementation steps are considered, additional clarifications and modifications are 
anticipated.  

The proposed regulations are in response to President Trump’s executive order on October 12, 2017, 
directing federal agencies to amend certain provisions of the Affordable Care Act (ACA).  While this 
executive order was a significant action, it is simply an instruction to regulatory agencies to reinterpret, 
clarify and develop new regulations to align with the current market. Insurance companies will require time 
to develop health plans and services to comply with new regulations; therefore, there are no immediate 
action steps for individuals or employers.   

Overall, the fall 2017 executive order requested broader options for: 1) Association Health Plans; 2) 
Health Reimbursement Accounts (HRAs); and 3) Short-term Medical Plans.  Proposed regulations 
addressing new options for HRAs and Short-term Medical plans have yet to be issued. 

• New Options for HRAs.  The executive order specifically mentions the possibility of permitting the 
use of HRAs for the purchase of individual health insurance policies. Current HRA rules do not 
allow this practice unless it is offered by a small employer using a Qualified Small Employer Health 
Reimbursement Arrangement (QSEHRA).  

 
• New Options for Short-Term Medical Plans.  Under current rules, short-term medical plans 

typically do not cover pre-existing conditions and coverage is limited. If expanded, this change will 
reverse limits on the sale of short-term insurance policies to bridge coverage in between jobs or 
after losing eligibility under a parents’ health plan.  
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Takeaways 
 
As a result of our experience operating numerous other association and cooperative programs, Oswald 
believes the expanded flexibility of Association Health Plans has potential to deliver meaningful value for 
employers and enhanced service to members.  As all stakeholders provide additional responses 
information and industry insight within the 60 day comment window, Oswald will continue to monitor 
changes and assess both risks and opportunities for our clients.  
 
As the final regulations are written, we recommend that employers continue current compliance steps and 
wait for clarity before considering substantial changes to current strategies.  We will remain vigilant in 
monitoring all regulatory actions, and through our relationships with industry experts in Washington, DC, we 
will continue to anticipate changes and keep you informed.  
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